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1919. ] DIGEST OF RECENT VIRGINIA DECISIONS. 457 

Suit by Jennie T. Tebault and others against the South Nor- 
folk Land Company and others. Decree for plaintiffs, and de- 
fendants appeal. Reversed in part, and in part affirmed. 

Wolcott, Wolcott, Lcmkford & Kear, J. T. Lawless, and T. H. 
Synon, all of Norfolk, for appellants. 

John B. Jenkins, Jr., G. Tayloe Gwathmey, and E. R. F. Wells, 
all of Norfolk, for appellees. 

VIRGINIA TALC & SOAPSTONE CO., Inc. v. HURKAMP. 
March 13, 1919. 
[98 S. E. 681.] 

1. Work and Labor (§ 24 (1)*) — Issues, Proof and Variance. — In 

assumpsit, though declaration contained only common counts, plain- 
tiff was entitled to recover upon proof of a special, unbreached, fully 
executed contract calling for the payment of money as compensa- 
tion for services to be performed. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 27.] 

2. Appeal and Error (§ 1002*) — Conclusion Based on Conflicting 
Evidence — Review. — Question of fact having been concluded against 
defendant by verdict based on conflicting evidence, court on appeal 
cannot disturb conclusion. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 621.] 

3. Evidence (§ 116*) — Explanatory Statements — Admissibility. — 
Where plaintiff, without objection, gave a narrative of his connec- 
tions with defendant company, and stated that he had an agreement 
with defendants' president by which plaintiff was to be paid $300 a 
month for a year, but that he had accepted $1,600 in full for the first 
eight months, his further testimony as how it was that he accepted 
$1,600 was relevant, to clarify his narrative. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 299.] 

4. Witnesses (§ 383*) — Impeachment — Contradictory Statements. 
— Where defendant's president, on examination in chief, had testified 
that he had not made contract of employment, and on cross-exami- 
nation denied that he had stated to impeaching witness that he had 
made the contract, this was not collateral or immaterial, but a mat- 
ter directly in issue, and testimony of impeaching witness that presi- 
dent had made a statement, in conflict with testimony, was admis- 
sible. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 966.] 

5. Trial (§ 251 (2)*)— Instruction on Matters Not in Issue.— Where 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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services of plaintiff as secretary or director of defendant corporation 
were not alleged as a basis of recovery, or recovery sought for serv- 
ices performed by plaintiff as secretary or director, an instruction 
with reference thereto was properly refused. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 604.] 

6. Work and Labor (§ 9*)— Effect of Express Contract.— Where 
there is special contract, which has not been breached by either 
party during period covered by it, its provisions measure quantum 
of services to be performed by employee. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 25.] 

7. Master and Servant (§ 38*) — Wrongful Discharge — Rights of 
Servant. — When contract of hiring is breached by discharge of per- 
son employed, latter cannot recover his hire or wages for whole orig- 
inal contract period, merely by continuing to perform services orig- 
inally required thereby; right of action in such case being for dam- 
ages for breach of contract. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 666.] 

8. Master and Servant ( 42 (1)*) — Wrongful Discharge — Minimiz- 
ing Damages. — When contract of hiring is breached by discharge of 
employee, contract is at an end, and employee must minimize dam- 
ages by doing all reasonably within his power to obtain employment 
elsewhere. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 666.] 

Error to Corporation Court of Fredericksburg. 

Assumpsit by Charles H. Hurkamp against the Virginia Talc 
& Soapstone Company, Incorporated. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

A. T. Bmbrey, of Fredericksburg, for plaintiff in error. 

Wm. K. Goolrick and C. O'Conor Goolrick, both of Fredericks- 
burg, for defendant in error. 



